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IN THE COURT OF ADDL. CHIEF JUDICIAL MAGISTRATE, NALBARI 

                                           N.I. Case No. 79/2016 

u/s 138 of N.I. Act 

  Md. Muktar Hussain......Complainant 

-Vs- 

Ashim Misra.......Accused 

                                PRESENT: D.M. Hussain, AJS. 

ADVOCATES APPEARED: 

For the complainant : Mr. A. Rahman, Advocate. 

For the accused      : Mr. J.N.Medhi, Advocate. 

Dates of evidence   : 27-07-2017, 26-12-2017, 23-02-2018 & 29-03-2018 

Date of argument   : 18-06-2018. 

Date of judgment   : 30-06-2018.   

                       J U D G M E N T 

1.  The complainant Muktar Hussain filed the complaint on 06-12-2016. The 

complainant stated that the accused Ashim Misra maintained a very good friendly 

relationship with him and came forward for financial aid and accordingly, he paid 

a sum of Rs.3 lakhs on 05-10-2016. On receiving the said amount the accused 

issued a post dated cheque bearing no. 05581 dated 10-11-2016 of Rs.3 lakhs of 

Central Bank of India, Nalbari Town Branch and executed a promissory letter and 

told the complainant to present the aforesaid cheque after one month. The 

complainant presented the cheque for collection to his account maintained at 

S.B.I., Nalbari Branch on 10-11-2016 but the cheque was returned unpaid by the 

bank issuing a memo dated 11-11-2016 with remarks 'insufficient fund'.  He 

issued pleader's notice to the accused on 23-11-2016 for payment of the cheque 

amount which was received by the accused on 26-11-2016 but the accused 
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neither paid any amount nor replied to the notice. The complainant thus filed this 

complaint.      

2.  Cognizance was taken on 11-01-2017 u/s 138 N.I. Act against the 

accused Ashim Misra. Particulars of offence u/s 138 NI Act was read over and 

explained to the accused person to which he pleaded not guilty and claimed to 

be tried. 

3. POINTS FOR DETERMINATION: 

i)Whether the accused received the demand notice issued by the complainant 

regarding the dishonor of the cheque? 

ii)Whether the complaint is barred by limitation? 

iii)Whether the cheque was dishonoured for insufficient funds in the account of 

the accused? 

iv)Whether the accused issued the cheque for the discharge of any legally 

enforceable debt or liability? 

4. DISCUSSION, DECISION AND REASONS THEREOF: 

 The complainant examined three witnesses including himself. The 

accused did not adduce any evidence. The accused during his statement u/s 313 

Cr.P.C. stated that he has not borrowed any money and did not issued any 

cheque.I have heard the arguments advanced by learned counsels of both sides 

and also perused the evidence available on record, my findings with reasons are 

as follows:   

Point No (i) Whether the accused received the demand notice issued by 

the complainant regarding the dishonor of the cheque? 

5. PW 1 deposed that he issued pleader's notice (Exhibit V) vide registered 

post to the accused on 23-11-2016 for payment of the cheque amount which was 

received by the accused on 26-11-2016 but the accused neither paid any amount 

nor replied to the notice. 

6. The postal dispatch receipt has been exhibited as (Exhibit VI) and the 

postal track consignment report has been exhibited as (Exhibit VII). 
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7. No rebuttal evidence has been adduced nor the accused had taken any 

plea of non receipt of pleaders notice. This point is decided in the affirmative in 

favour of the complainant. 

Point No (ii) Whether the complaint is barred by limitation? 

8. PW 1 deposed that he presented the cheque bearing no. 05581 dated 10-

11-2016 (Exhibit I)  for collection to his account maintained at S.B.I., Nalbari 

Branch on 10-11-2016 but the cheque was returned unpaid by the bank issuing a 

memo dated 11-11-2016 (Exhibit IV) with remarks 'insufficient fund'.  

9. On 23-11-2016 he issued pleader's notice (Exhibit V) vide registered post 

for payment of the cheque amount which was received by the accused on 26-11-

2016  

10. It appears that the complaint was filed premature on 06-12-2016 before 

the expiry of 15 days of receipt of the demand notice by the accused but it 

appears that cognizance was taken by court on 11-01-2017 after the complaint 

was mature. The Honble Supreme Court of India in Narsingh Das Kapadia Vs 

Goverdhan Das Partani reported in AIR 2000 SC 2946 held that mere 

presentation of a premature complaint need not necessarily render the complaint 

liable to be dismissed or confer any right upon the accused to absolve himself of 

the criminal liability for the offence committed. 

11. The complaint appears to be within the period of limitation. This point is 

decided in the negative in favour of the complainant. 

Point No (iii) Whether the cheque was dishonoured for insufficient 

funds in the account of the accused? 

12. PW 1 deposed in his examination in chief that he presented the post 

dated cheque bearing no. 05581 dated 10-11-2016 (Exhibit I) for collection to his 

account maintained at S.B.I., Nalbari Branch on 10-11-2016 but the cheque was 

returned unpaid by the bank issuing a memo dated 11-11-2016 (Exhibit IV) with 

remarks 'insufficient fund'.  

13. PW 2 Anshuman Bordoloi  Manager  SBI ,Nalbari Branch deposed that 

(Exhibit IV) return memo which was issued by the Central Bank of India, Nalbari 
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Branch was forwarded to their bank. He brought the Cheque Return Register 

w.e.f. 13-06-2016 and the relevant page no. 11 & 12 was exhibited as (Exhibit 

VIII) 

14. PW 3 Jivanand Burman who was the Assistant Manager, Central Bank of 

India, Nalbari Branch deposed that on 20-06-2016 the cheque book was issued 

to Ashim Misra which contained cheque leaf bearing Sl. no. 055581 to 055600. 

The cheque book register has been exhibited as (Exhibit IX) and the signature of 

Ashim Misra in the cheque book register has been exhibited as Exhibit IX(A). On 

02-09-2016 the amount in the account of Ashim Misra was Rs.157.89 and on 10-

11-2016 the amount in the account of Ashim Misra was Rs.19.89. The statement 

of account showing the balance in the account of Ashim Misra on 10-11-2016 has 

been exhibited as (Exhibit X). 

15. The evidence goes to show that cheque was dishonoured for insufficient 

funds in the account of the accused. This point is decided in the affirmative in 

favour of the complainant. 

Point No (iv) Whether the accused issued the cheque for the discharge 

of any legally enforceable debt or liability? 

16. PW 1 deposed that accused Ashim Misra maintained a very good friendly 

relationship with him and came forward for financial aid and accordingly, he paid 

a sum of Rs.3 lakhs on 05-10-2016. On receiving the said amount the accused 

issued a post dated cheque bearing no. 05581 dated 10-11-2016 of Rs.3 lakhs of 

Central Bank of India, Nalbari Town Branch and executed a promissory letter and 

told the him to present the aforesaid cheque after one month. The cheque and 

the signature of the accused in the cheque and the promissory letter has been 

exhibited as Exhibit I, I(A) & II respectively. 

17. The accused did not adduce any evidence and during his statement 

recorded u/s 313 Cr.P.C. he denied to have borrowed money and also denied to 

have issued the cheque. 

18. In the case of Sampelly Satyanarayana Rao v. Indian Renewable 

Energy Development Agency Ltd. reported in (2016) 10 SCC 458 the 

Honble Supreme Court dealt with a situation where post-dated cheques were 
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given describing them as “security” but they were towards repayment of loan 

amount, and the loan had also been disbursed already. In these circumstances, 

the Hon’ble Supreme Court held that dishonour of such cheques attract offence 

under Section 138 of the Negotiable Instruments Act. 

19. It appears from the evidence on record that the accused failed to 

discharge his initial burden to rebut the presumption raised in favour of the 

complainant u/s 118 and 139 of the Negotiable Instruments Act. 

20. The complainant has been able to prove that the accused issued the 

cheque for the discharge of legally enforceable debt or liability. This point is 

decided in the affirmative in favour of the complainant. 

21. On appreciation of the testimony of witnesses and the materials available 

on record I find that accused has committed offence under section 138 of the 

Negotiable Instruments Act,1881 accordingly I hold the accused guilty u/s 138 NI 

Act and convict him there under. Before awarding sentence I have heard the 

convict on the question of sentence. The convict have taken the plea of mercy 

and leniency. Considering the nature of the offence and the other attending facts 

and circumstances of this case I am not inclined to extend the benefit of the 

provisions of the Probation of Offenders Act,1958. 

ORDER 

The convict is sentenced to pay fine of Rs.3,00,000/-(Three lakhs) i.e the cheque 

amount and in default of payment of the said amount undergo simple 

imprisonment for three months. The fine amount if recovered, be paid to the 

complainant Muktar Husssian as compensation. A copy of the judgment be 

furnished to the convict free of cost. 

Given under my hand and seal of this court on this 30th day of June 2018. 

 

      Addl. Chief Judicial Magistrate 
              Nalbari 
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 APPENDIX 

Prosecution witness: 

PW 1- Muktar Hussain. 

PW 2- Anshuman Bordoloi, Manager, SBI Nalbari Branch 

PW 3- Jibananda Burman, Asstt. Manager, Central Bank of India, Nalbari Branch. 

Prosecution Exhibits: 

Exhibit I- Cheque no. 055581 

Exhibit I(A)- Signature of the accused. 

Exhibit II- Promissory letter. 

Exhibit III- Cheque deposit Bank slip. 

Exhibit IV- Return memo 

Exhibit V– Advocate notice 

Exhibit VI- Postal receipt. 

Exhibit VII- Postal track consignment. 

Exhibit VIII- The page no. 11 & 12 of the Cheque Return Register 

Exhibit IX- Cheque Book Register 

Exhibit IX(A)-Signature of Ashim Misra 

Exhibit X- Statement of Account of Ashim Misra. 

Defence witnesses : 

Nil 

Defence Exhibits : 

Nil      

            Addl. Chief Judicial Magistrate, 

                     Nalbari. 
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30-06-2018 

Complainant is present. Accused is also present. 

Judgment is pronounced and delivered in open court. 

On appreciation of the testimony of witnesses and the materials available 

on record I find that accused has committed offence under section 138 of the 

Negotiable Instruments Act,1881 accordingly I hold the accused guilty u/s 138 NI 

Act and convict him there under. Before awarding sentence I have heard the 

convict on the question of sentence. The convict has taken the plea of mercy and 

leniency. Considering the nature of the offence and the other attending facts and 

circumstances of this case I am not inclined to extend the benefit of the 

provisions of the Probation of Offenders Act, 1958. 

The convict is sentenced to pay fine of Rs.3,00,000/- (three lakhs) i.e. the 

cheque amount and in default of payment of the said amount undergo simple 

imprisonment for three months. The fine amount if recovered, be paid to the 

complainant Muktar Hussain as compensation. A copy of the judgment be 

furnished to the convict free of cost. 

 Hence, this case stands disposed of. 

Addl. Chief Judicial Magistrate, 
Nalbari 

Later on , 

Seen the prayer of the accused vide petition no. 3304/18 for allowing him 

to remain on previous bail as he intends to file an appeal against the judgment. 

Prayer is allowed till next date. 

Fix 30-07-2018 for app. 

Addl. Chief Judicial Magistrate, 
Nalbari 

 

 

 


